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The Board of Investments describes its INTERCAP loan program as “a low cost, variable-rate program 
that lends money to Montana local governments, state agencies and the university system for the purpose 
of financing or refinancing the acquisition and installation of equipment or personal and real property and 
infrastructure improvements.”  The board issues tax-exempt bonds under the state’s Municipal Finance 
Consolidation Act (MFCA), then loans the bond proceeds to INTERCAP borrowers.  Use of the 
INTERCAP program by university units has been relatively stable over the last five biennia, but it has 
almost doubled for state agencies.
 
The purposes for which state agencies are obtaining INTERCAP loans and the repayment sources for 
those loans have been changing.  Initially, for example, INTERCAP loans funded vehicle purchases for 
the Department of Transportation’s Motor Pool, a proprietary operation funded by user charges.  More 
recently, the Department of Justice has obtained INTERCAP loans to fund development of a motor 
vehicle information technology system and for acquisition of video gambling automated accounting and 
reporting system data collection units. The motor vehicle system loan is to be repaid with legislatively 
mandated fees for issuance of a certificate of ownership for a motorboat or sailboat, a snowmobile, an off-
highway vehicle, and a motor vehicle; and an additional $10 fee for clear title following a lien. The loan 
for the video gambling data collection units is to be paid from the department’s annual General Fund 
appropriation. 
 
Attached to this memo are spreadsheets summarizing INTERCAP loan draws and outstanding balances as 
of December 3, 2004 for state agencies, universities, and other entities over the life of the INTERCAP 
program. 
 



 

 

Article VIII, Section 8 of the Montana Constitution states, “No state debt shall be created unless 
authorized by a two-thirds vote of the members of each house of the legislature or a majority of the 
electors voting thereon.”  According to the state’s bond counsel, state debt is the incurring of an 
obligation for which repayment extends beyond the existing budgeting and reporting period and for which 
the source of repayment is revenue derived from the state’s taxing power. 
 
We believe some INTERCAP loans funded from the MFCA bond proceeds could be considered state debt 
because repayment of the loans extends beyond the existing budgeting and reporting period, and the 
source of repayment is revenue derived from the state’s taxing power. For example, the language 
authorizing a loan payable, over a term not to exceed seven years, to acquire video gambling data 
collection units amended section 17-5-2001, MCA, by inserting section (3)(b) that states, “ The loan is 
payable from the Department of Justice’s annual appropriation from the General Fund.”  Although the 
language authorizing this loan added a section (3)(d), which states, “The loan is subject to the risk of no 
appropriation,” the Department of Justice, as it currently operates, receives over $20 million of its funding 
(25 percent) from the General Fund. The department would be obligated to pay this loan from its General 
Fund appropriation first, which makes this non-appropriation provision moot. 
 
The state’s bond counsel has stated “if the legislature can authorize an agency to borrow money without a 
2/3 vote from the INTERCAP program, the source of payment of which is the State’s taxing power or 
General Fund, and if a non appropriation clause is contained in the legislative authorization so as to keep 
the loan from being characterized as debt, arguably the state would or could never have debt.”  The 
Legislature should reconsider the appropriate use of the INTERCAP program loans. 
 
The Legislature and Board of Investments have options, including the following suggested by bond 
counsel, for resolving the issue discussed above. 
 
¾ The Legislature enact legislation defining debt that says, “loans payable from the General Fund or 

the state’s taxing power constitute debt of the State and must be authorized by a 2/3 vote in 
accordance with the Constitution.” 

 
¾ Allow state agencies to use INTERCAP loans only in situations where the state’s taxing power is 

not used to provide the debt payments or the loan does not extend past the end of the biennium. 
 
¾ The Board of Investments could enact a policy that, in making loans to state agencies, it will 

require an unqualified opinion from independent Bond Counsel that the loan is valid and legally 
binding obligation of the state. 
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